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Uphold Corporate Governance
to Fight Corruption
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clean business environment
that fosters fair competition
and engenders investor
confidence is a cornerstone
of Hong Kong’s continued success. How-
ever, top management of listed companies
may sometimes underestimate corruption
risk, which will not only cause financial
losses but also damage the company’s
long-term interest and sustainability.
Corruption risk exists in day-to-day opera-
tions (such as procurement, sales and
marketing, and accounting functions, etc)
and can be more salient as a company
prepares for listing and undergoes merg-
ers and takeovers. Company directors are
under fiduciary duties to protect the
interest of shareholders and exercise their
powers with reasonable care, skill and
diligence. Among others, they should
uphold the highest standard of personal
integrity, implement strong governance
practices and take the lead to cultivate an
ethical culture within their companies.

A few ICAC cases connected to listed
companies have shown that some
company directors failed to fulfil their duty
in protecting company interests and
upholding corporate governance
standards. In some extreme cases, senior
executives were found to be involved in
corporate corruption, fraud and other
malpractices.

Guardians’ Role Compromised Due
to Corruption

In a recent ICAC investigation, a former

executive director and a former financial
controller-cum-company secretary of a
listed company were found to be involved
in bribery over the sale of the company’s
business to  cover up  certain
non-compliance with listing regulations.

The listed company planned to sell its
subsidiary’s business to the former execu-
tive director. ~ However, the plan was
shelved after the financial controller found
that such disposal would constitute a
connected transaction under the Stock
Exchange Listing Rules and therefore
require advice from an independent
financial adviser and approval from
independent shareholders.

In the following year, the listed company
was informed that an independent third
party offered to acquire the concerned
business at HK$15 million. The transac-
tion was reported as non-connected and
approved at a board meeting. However,
the facts showed that the former executive
director arranged his relative to act as the
purported purchaser. He also offered
company shares worth over HK$330,000 to
the financial controller for the latter to
process and conceal the connected
transaction by presenting to the board a
false statement.

The duo were found guilty of offering and
accepting an advantage under the Preven-
tion of Bribery Ordinance (Cap.201)
(PBO). They were further convicted of
conspiracy to use document to deceive
their principal under the same Ordinance.
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The court sentenced them to jail for 2
years and 15 months respectively and
disqualified them from being company
directors from 5 to 7 years.

Anti-corruption Laws in Hong Kong

Bribery in the private sector is governed by
Section 9 of PBO which aims to maintain
fair play in the business environment and
proscribe acts breaching agents’ fiduciary
duties to their principals. Section 9(1) of
PBO prohibits the solicitation and accep-
tance of advantage by an agent (e.g. an
employee or a director of a company) in
connection with his principal’s business
whereas Section 9(2) of PBO criminalises
the offering of such advantage to an agent.
It is also an offence under Section 9(3) of
PBO for an agent to use documents with
intent to deceive his principal.

Broadly speaking, an advantage is defined
in the Ordinance as anything of value
except entertainment. Apart from cash,
the offering of company shares, convert-
ible bonds, an advisory position or other
special favours could also constitute
advantage. The maximum penalty for
committing Section 9 offences of PBO is a
fine of HK$500,000 and an imprisonment
of seven years.

Ethics Promotion Programme for
Listed Companies

With an aim to promulgate the important
roles of company directors and profession-
als in ensuring good governance and



sustaining an ethical culture in listed
companies, the Hong Kong Business
Ethics Development Centre (HKBEDC)
of the ICAC launched a three-year Ethics
Promotion Programme for Listed Compa-
nies (Programme) in 2015 in collaboration
with 18 co-organisers, including The
Hong Kong Institute of Directors.

Under this Programme, HKBEDC has
developed a training package “Compli-
ance and Beyond” which consists of a
case study and three training videos
featuring ethical challenges pertaining to
daily operations, prelisting and merger
and takeover stages of listed companies.
The scenarios in the training package
highlight the important role of company
directors, including independent
non-executive directors (INEDs), in
protecting the interests of listed compa-
nies and their shareholders. The package
also features corruption issues in cross-
boundary operation, fraud, conflict of
interest, backdoor listing and insider
dealing, etc. Useful reference materials

including Toolkit on Directors’ Ethics
and Corruption Prevention Guide for
Listed Companies are also available for
management of listed companies to
understand ethical challenges at stake and
their ramifications. Listed companies may
also subscribe to corruption prevention
and education services provided by the
ICAC, which could be tailored to help
them enhance internal controls and
implement ethics training programmes.
More details can be found at
www.hkbedc.icac.hk/Ic.

Protagonists of Ethical Leadership

With effect from the 2016 financial year,
the Environmental, Social and Gover-
nance Reporting requirements set out by
the Stock Exchange of Hong Kong have
been strengthened that, amongst others,
listed companies have to disclose policies
and compliance with the laws and regula-
tions relating to bribery.  Both the
Company Ordinance and Stock Exchange
Listing Rules require company directors
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to exercise reasonable care, skill and
diligence and fulfil fiduciary duties in
performing their functions and exercising
their powers. While these requirements
set the basics, the pursuit of ethical gover-
nance in the long run rests with directors’
ingenuities.  Company directors must
assume the leadership role in fostering an
ethical culture and practising ethical
management. Good governance means
good business. The Commission stands
ready to partner with company directors in
strengthening corporate governance and
fostering a sustainable and healthy

business environment. B

Corporate Governance: Compliance and Beyond
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You're known by the company you keep.
And by the company that keeps you.

We enable you to focus on growing your business

You're in good hands with Tricor looking after your
non-core business support functions.

Tricor Group (Tricor) is a global provider of integrated
Business, Corporate and Investor Services. As a business
enabler, Tricor provides outsourced expertise that allows
our clients to concentrate on what they do best — Building
Business.

www.tricorglobal.com

m Tricor Group

Our Services Include:

e Business Advisory

e Entity Formation

e Corporate Governance,
Corporate Administration & Secretarial

e Trust & Fiduciary Services

e Accounting & Financial Reporting

e Payroll, Payment & Treasury Administration

e Services for New Issues / Initial Public Offerings &
Registry Management

e Tax Services

e China Entry & Consulting

e Executive Search

¢ Management Consulting

e Human Resource Consulting

e Fund Administration
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